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Passed by Shri. Mukesh Rathor, Joint. Commissioner (Appeals)

T Arising out of Order-in-Original No 89&90/GNR/RF/19-20 f&=ifs: 23.12.2019 and
117/GNR/RF/19-20 fz=fa: 20,issued by Assistant Commissioner, Div-Gandhinagar, Central Tax,
. Gandhinagar Commissionerate

g afrerdt @1 9 w@ uer Name & Address of the Appellant / Respondent
AGC Network Ltd
Ahmedabad
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

MR ORDR BT GO ST -
Revision application to Government of India :

(1) Wﬂwwaﬁﬁw,1994a?rmam%wmvmﬁ%ﬁﬁ@ﬁwﬁw—w%umw
@ sl e e SRl wif, R W, i warer, o far, =efy wifre, ofew €1g waw, wag A, 78 ol
: 110001 BT B HFE =AMRY |

. (i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) u&wﬁmﬁ%n@ﬁmﬁﬁmﬁmﬁﬁwwmmm@ﬁﬁmﬁﬂﬂ HUSMTR | THY
Wﬁwéaﬁ@wﬂfﬁ,mﬁwﬁwmwﬁﬁﬁa@ﬁﬂﬁmﬁﬁm%ﬂwﬁammﬁmr?a
R & Bl :

(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

I goop BN YT By AT wRa & arex (Furer @ e o) it fear T A ey

.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3t SeurEe B SeTed Yodb B YA B Y O S BfeT A B TR § SR UA IS Wl g URT O
foram & qaifde  amgad, afie & g WG a1 §9d W A1 4% # fae sfRfae (F.2) 1998 9T 109 ERI
foge fy wTg &)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

PR SaeT U (erdlel) Framael, 2001 @ w9 & efwfa Rffde gum dwem gu-s | a1 ufodt #
IfT ey & ufa ooy Ui RAte ¥ i A & ey ger—enaw v ordie ey B &—al ufodl @ e
S amies fbar S =Ry | S W wrar 3. a1 gegdd & ofd e 35—3  # iR ol @ o
& Fgd P W ERMR—6 A D Uiy ) B = |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

RIS oded @ W WEl Wor™ Y6¥ Ud g oud a7 SO HH 81l BUd 200/ — BN I DI ST
3N IEl Hel™ VbH U o | SaTeT &1 af 1000,/ — @1 Wi YA Bl g |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

WA Yob, BT IAGT Yob Ud HaTHR ey RSN @ Uil 3rdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

FERT SNUger R, 2017 B URT 112 B IATa—

Under Section 112 of CGST act 2017 an appeal lies to :-

Saafeiad uRese 2 (1) & & qd1¢ IR B ararar o e, Al @ A H WA Yob, b
SeTe Peb U darey el =T (Ree) o uftew &l difow, sewerar # 2 e,
agm-o?r HaaT 3T |, FRERATR, HEHGTEIE —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3)  ufk 3w W # B q A BT AR ST R W TS YA MY B AT G PTG STdR
& W fbar ST @Y 3W 9w @ 'n ge N 6 o v wR @ gwe @ g genRerfa sl
ATATRIGRYT BT U et IT DRI RBR Bl U IS fhar Il € |

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Wgﬁﬁmﬁwmmawmﬂ@ﬁaﬁmﬁ%—1$aﬁﬁﬁﬁaﬁaﬁwmwmﬁm
T Ay FeReify Pk mREN @ smew ¥ ¥ IR B UH AR W 6.6.50 W BT AR Yeb
fewme & B =Ry |

. One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

(5) EWWWTEWWWWWQ%@N%WWWW%G#WW,
B eI Yo U AT} srdfley iR (wraffafy) fram, qee2 # ffea B :

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mw,mwwwmmwmmmz,ama@mEEWﬁ
FET AT (Demand) UG &3 (Penalty) BT 10% & ST &A1 JAfevard & | gTefifes, 3fOehas 9d STAT 10
FU3 TU 2 I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

el eI %ﬁ&ﬂT@ﬂTW%&fﬁ?ﬁﬁ, A 19 "ehcted &I A" (Duty Demanded) -
@) () (Section)®@s 11D % et PUiRa TR
(ii) IRRIEICG R GE A DA IRURE
(i)  Aerde Hfze Pt & Fw 6 & dgd ST TR

o F O oTAT W Jrdier’ A ager qd ST Ay e A, arfter s R & Fore qF eret T R o g

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wmaﬁarﬂ:wﬁrﬁawﬁmﬂ:waraﬁaﬁmaﬁmmﬁaﬂﬁaﬂaﬁr%@maﬁa:
*Vuafmmwaﬁ'raﬁmavgﬁmﬁ?r‘ﬁmmt10%3111m?r=r1£rmm%}l

»4,%_ n view of above, an appeal against this order shall lie before the Tribunal on payment of

6f the duty demanded where duty or duty and penalty are in dispute, or penalty, where

ity alone is in dispute.”

N " &/Any person aggrieved by an Order-In-Appeal issued under the Central Goods and
”"*S‘“eﬁ?yes Tax Act,2017/Integrated Goods and Services Tax Act,2017/ Goods and Services

x (Compensation to states) Act,2017,may file an appeal before the appropriate authority.
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ORDER IN APPEAL

M/s. AGC Networks ltd., A/78/4/3 Gandhinagar Electronics Estate, GIDC, Sector-25,
Gandhinagar-382016 (hereinaftér referred to as ‘appellant’) has filed the three appeals
'a_gainst the below mentioned Order-In-Originals: (hereinafter referred to as ‘impugned
orders’) passed by the Deputy/Assistant Commissioner, CGST & C.Ex. Gandhinagar

Division, Gandhinagar (hereinafter referred to as ‘adjudicating authority’):

Sr. 010 No. Dated Amount of Refund |
No. under dispute
(in INR)
1 89/GNR/RF/19-20 53122019 | 377560/-
2 90/GNR/RF/19-20 23122019 | 2479059/-
3 117/GNR/RF/19-20 25.02.2020 6670302/-

Since the issue involved in all three appeals are common, [ take up for disposal

by a common order.

a2 The brief facts of all ti1e three appeals, are that the appellant, having G.S.T.LN
24AACT3992M1ZX, have filed three refund claims of accumulated ITC under the category
“ Supply to SEZ Unit/SEZ Developer with payment of tax” on GSTN portal under section 54
of the CGST Act, 2017. On scrutiny of the same adjudicating authority has find that, the
applications were made without the other required documents, hence deficiency memos
issued to the appellant in all the three refund claims. The applicant has submitted
documents in reply of all three deficiency memos. The details of amount of refund, filling
date, period for which refund claimed by appellant, date of issue of deficiency memos by
the adjudicating authority and date of reply of deficiency memo submitted by applicant

mentioned as under:

Sr. | Amount of | Refund application Dated: Period for | Date of issue | Date of Repm

N. | Refund reference No.(ARN) which refund | of deficiency | of deficiency
claimfiled in claimed memos by the | memo/
the GST adjudicating submission of
Portal: = authority: rectified claim
(INR) by applicant:

1 377560/- AC240717040984T | 13.06.2019 July, 2017 25.06.2019 22.10.2019

2 2479059/- | AA2408170103984 13.06.2019 August, 2017 25.06.2019 05.11.2019

3 6670302/- AA2409170286241 | 13.06.2019 Lerfembm; 25.06.2019 16.01.2020

2017 B i =

The adjudicating authority, “As per section 54 of the CGST Act, 2017, an application
for refund has to be filed before the expiry of two years from the relevant date and as per
Circular No. 59/33/2018-GST dated 04.09.2018, every application after issuance of a
deficiency memo is to be treated as fresh application”, find that all three applications filed
by the applicant are after the expiry of two years from the relevant date. Hence notice for
rejection of the subject claims were issued in Form GST-RFD-08 (under Rule 92(3) of CGST

Act, 2017. The adjudicating a}(,l,tho_rity vide above mentioned impugned orders has rejected
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all the above mentioned refund claims due to time barred under the provision of sub

section 5 of Section 54 of the CGST Act, 2017.

3 Being aggrieved, the appellant has filed the present appeals before me on the
ground that, the all the refund claims have been filed in GST RFD -01 are within the time
bar i.e. before the 02-years and reply of deficiency memo which was filed after the 02-
years is only the rectification of the already filed refund claim and not considered as a fresh
claim. In support of their submission, the applicant relied on following case laws and
circulars:

-Case Laws:

I.  Vijay Commercial C-operative Bank 2019(25), GSTN447.

II. LG Electricals India 2017 (349) ELT 145.

1lI.  EIDupontIndia 2015 (330) ELT 405.

IV. Shasun Pharmaceutical 2013 (291) ELT 189.

V. Indian Oil Corporation 2010 (256) ELT 232

VI. Hamdard Laboratories 2016 (333) ELT 193.
-Circulars:
i, Circular no. 70/44/2018 dated 26.10.2018 and Circular no. 79/53/2018-GST
dated 31.12.2018.

4, A personal hearing in the matter was held on 16.03.2020. Shri Amal P. Dave,
Advocate and Shri Pankaj Sharma, appeared before me on behalf of the appellant and
reiterated the grounds of appeal.

53 [ have gone through the facts of the case and submissions made in the appeal
memorandum. The limited point to be decided is whether the refund claim filed by the

applicant is time barred or not.

6. Before going to decide the case, I want to produce the relevant part of,

chapter XI of Rule 54 of the CGST Rules, 2017 for Refund:

Refund of tax. 54. — (1) Any person claiming refund of any tax and interest,
if any, paid on such tax or any other amount paid by him, may make an
application before the expiry of two years from the relevant date in such form
and manner as may be prescribed.

:The relevant part of circular no. 59/33/2018 dated 04.09.2018 (point 7 Status
of refund claim after issuance of deficiency memo):

7.1 Rule 90(3) of the CGST Rules provides that:

where any deficiencies in the application for refund are noticed, the proper officer shall
communicate the deficiencies to the claimant in FORM GST RFD-03, requiring him to file a
fresh refund application after rectification of such deficiencies. Further,rule 93( 1) of the CGST
Rules provides that where any deficiencies have heen communicated under rule 90(3), the
amount debited under rule e re-credited to the electronic credit ledger.
Therefore, the intent of the la t in case a deficiency memo in FORM GST RFD-

03 has been issued, the refun

Page 2 of 4
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:The relevant part of circular no. 79/53/2018-GST dated 31.12.2018 [para 2(f)]:

“ It has already been clarified vide Circular No. 70/44/2018-GST dated 26:10.2018
that after issuance of a deficiency memo, taxpayers would be required to submit the
rectified refund application under the earlier Application Reference Number (ARN)
only. It further clarified that the rectified application, which is to be treated as a fresh
refund application, will be submitted manually in the office of the jurisdictional proper

officer”.
7 From the above, it is very crystal clear that, the date of filling of any refund
application is before the expiry of two years from the relevant date and where any
deficiencies in the application for refund are noticed, and in case of deficiency memo issued,
the refund claim will have to be filed afresh. 1 also find that, all case laws cited by the
applicant are befere the GST era, hence, no need to discuss the same in present appeals.
Further I also find that, vital aspects of clarification of Circular No. 70/44/2018 dated
26.10.2018 and Circular No. 79/53/2018-GST dated 31.12.2018, always maintains that,
" after the issuance of a deficiency memo, the compliance of the deficiency memo shall be
treated as fresh application, even though it allowed to be filed with the same ARN which

was generated at the time of filling initial application. Therefore, I do not find any reason to

interfere in the impugned orders.

8. In view of above discussions, I uphold the all three impugned orders passed by the

adjudicating authority and reject the appeal filed by the appellant.

9, mmﬁﬁﬂémwﬁmmﬁaﬁﬁmmh

Date :9¥703.2020
Attested

— ad

(V.V. Mohnan)
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Superintendent(Appeals),
Central Tax, Ahmedabad

To,
M/s. AGC Networks Itd., A/78/4/3,
Gandhinagar Electronics Estate,

GIDC, Sector-25, Gandhinagar-382016 .

Copy to:
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(1)  The Chief Commissioner, Central GST, Ahmedabad Zone.
(2)  The Commissioner, Central GST, Gandhinagar.
[3) The Deputy Commissioner, Central GST, Gandhinagar Division, Gandhinagar.
(4)  The Assistant Commissioner(RRA), Central GST, Gandhinagar.
(6) TheAsstt. Commissioner(System), Central GST HQ, Ahmedabad.
(for uploading the OIA on website)
a6y  Guard file
(7) P.A. file.
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